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Statement of the Issues Presented for Review. 

]. VVere the damages found by the Trial Court fair 
and reasonable and within the contemplation of the parties 
to the contract under all the circumstances of this case! 

2. Did the Trial Court, under the principles enunciated 
by the New York Court of Appeals, properly deny in¬ 
terest on payments under the contract made by appellee, 
Torrington, and accepted by appellant, without protest 
or reservation or without violation of any statute or con¬ 
tract provision! 

Statement of the (.use. 

The real appellee for the purposes of this appeal is 
Torrington Construction Co., Inc., (Torrington), which 
h peaks upon this appeal additionally lor the Aetna Cas¬ 
ualty and Surety Company, an insurer having identical 
interests (Alio)* and made a party solely because it ex¬ 
ecuted, pursuant to Section 137 of the State f inance Law 
of New York, an instrument denominated as a payment 
bond, guaranteeing payment of all labor performed and 
material furnished to the subject public improvement con¬ 
tract, hereinafter referred to. 

The pertinent facts of this litigation are set forth in 
the Findings of Fact and Conclusions of Daw of Judge 
James S. Holden, who was assigned to try this case in 
the United States District Court for the Northern Dis¬ 
trict of New York (Af»3-7. r >). 

The litigation arose out of the performance of a public 
improvement contract entered into between Torrington 
ami the State of New York (State) for the reconstruction 

•Wherever arabie numerals occur they refer to pages of 
the Appendix. 
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of a portion of Now York State Highway Route 313 
in Washington County, New York, dated September 4. 
1968, designated FARC 69-104 (A33, 65). 

The contract, was unit price in form, containing nu¬ 
merous line items of work necessary to be done in order to 
complete the contract (A33, 00). Included was an item 
designated No. 29, providing for the furnishing, fabrica¬ 
tion and erection of all structural steel for the construc¬ 
tion of a two-span highway bridge over the Rattenkill 
River (A12-13, 33, 37-38, 50, 00). The construction of this 
bridge represented about 20$ of the total contract work 
(AOS). In order to complete the construction of this 
bridge it was necessary to construct footings, piers and 
abutments of reinforced concrete, then place the two 
spans (12 girders) of structural steel thereon, to be fol¬ 
lowed by a concrete deck, which was to be placed in forms 
and poured in place, after which railing, curbing and 
the approaches were to l>e constructed (A37-38, 33. 60- 
02 ). 


Pursuant to a bid submitted by Fort 1’itt prior to Tor- 
rington’s submitting its bid to the State for the entire 
contract, a contract was entered into between appellant. 
Spang Industries, Inc., Fort Pitt Division (Fort 1 itt) ioi 
the furnishing, fabrication and erection of the structural 
steel in question. The subcontract between Torrington 
and Fort I’itt was based on a written proposal of Fort 
Pitt (confirming an earlier verbal quotation) dated Sep¬ 
tember f>, 1909, accepted by Torrington under nominal 
date of October 2K. 1909* (Aft, 12 10, 37-40. 59. 00-07. 
88-91 ; Ex. H). 

•As explained in detail, infra, in this brief, the subcontract 
documents, executed on Torrington's behalf on October 28, 1969, 
were not delivered to Fort Pitt until subsequent to November 
12, 1969. 
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The contract price for this steel was 27.:")<• per pound 
of structural steel furnished, fabricated and erected in 
place. The contract also contained a provision, tied to 
the aforesaid unit price, whereby Torrington agreed to 
rent to Fort Pitt’s steel erector, Syracuse Rigging Co., 
Inc. (Syracuse Rigging), a crane with operator and a 
compressor, for the lump sum of $2,200 (A12-13, 00-07; 
FiX. C, A88-D1). The subcontract between Fort l’itt and 
Torrington provided that the work described in the sub¬ 
contract was to be performed in accordance with the 
plans and specifications of the Department of Trans¬ 
portion of the State (A12-13. 27: Fx. (i. A80). 

The suheontraet did not contain any provisions for 
the date of performance thereof, except that it specifically 
provided that the delivery of the steel inis to be mutually 
ayreed upon, the exact words reading: “Delivery to he 
miituallv agreed upon" (AIM, 07; Fx. (5, ADO). The date 
that was initially agreed on for the delivery of the steel 
was Into June, 1!)70 (A07). 

Prior to the noeeptance ol the oiler <*! I* ort I itt, h oi t 
Pit* on October 13, 1000. wrote a letter to Torrington, 
stating in part as follows: 

“Will you please advise your projected require¬ 
ment for structural steel and erection. Please ad¬ 
vice at your earliest convenience as we will want to 
schedule shipment in accordance with your re¬ 
quest" (AMO). 

This letter was obviously written in an attempt to carry 
out the provisions of the subcontract providing that de¬ 
livery of steel was to he mutually agreed upon. 

In reply to this letter, by return letter of November 
M, 1900, Torrington stated in part as follows: 





•Tiease be advised that our requirements for 
the structural steel and erection will be late June 
1970. Please advise us at your earliest conven¬ 
ience if this date will be met” (A41, 07). 

The Torrington letter was acknowledged by Fort Pitt’s 
letter of November 12. 1909, in which appellant stated in 
part as follows: 

“We are tentatively scheduling this work per 
your requirements ami would appreciate vour keep¬ 
ing us advised as your work progresses” (A42, 07. 
SO). 

From the foregoing exchange of correspondence it is dear 
that the parties mutually agreed initially upon a delixeiv 
date of the steel for late June, 1970. The Court Below 
so found (A07, SO). 

On January 7. 1970, Fort Pitt wrote Torrington, stat¬ 
ing in pertinent part as follows: 

“Per your letter dated November 3, 1909 you 
advise that structural steel and erection will be 
late June, 1970. 

“Please advise at your earliest convenience H 
this date is still valid" (A44. 07-08). 

This letter was promptly acknowledged on January 
13, 1970, by Torrington, indicating in substance that the 
date was still valid (A4r>). Torrington’s letter stated in 
part: 

"If anything should occur that would change the 
planned date of June 1970, I will keep you in 
formed.” 

On January 29, 1970, Fort Pitt again wrote Torrington, 
acknowledging Torrington’s letter of January 13, 1970. 




which it characterized as confirming the delivery and 
erection of the steel in June, 1070, and further stating 
as follows: 

“lie advised that we are in the midst of an ex¬ 
tensive expansion program. Due to unforeseen de¬ 
lays caused by weather, delivery from suppliers, 
etc., it is our opinion that the June date cannot he 
met. 

“\Ve will advise you as to anticipated delivery as 
promptly as possible and ask your indulgence in 
hearing with us through this transition" (A4(i, (17). 

The following additional quotation trom appellant's 
letter of January 21), 1970, is also a significant paragraph, 
evincing the knowledge on the part cJ Fort Pitt that 
slowdowns or delays in the construction work might oc¬ 
elli' due to weather. This statement was as follows: 

“Likewise will you keep us informed as to any 
slowdowns due to weather or other reasons, or 
possible work stoppages resulting from termination 
of labor causes” (A47). 

Torrington replied to this letter on hehruary 2, 1970, 
acknowledging notice of the possible delay by Fort Pitt 
in furnishing the steel and requesting an estimated date 
when the material would he ready, so that Torrington’s 
contract work could ho scheduled ( A4S, (IS). In further 
correspondence over the following three months Fort 
|»itt failed and refused to designate any date for steel 
delivery, despite the repeated requests ol I orrington, 
promising Torrington only that a delivery 'late would 
“soon” be set (A49-50). Having rec' ived no date for steel 
delivery by May 12, 11170, Torrington wrote a letter to 
Fort Pitt, complaining of the delay, neglect and lailure 
on the part of Fort Pitt to furnish Toirington with a con¬ 
firmed date of delivery of the steel, and threatening to 
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terminate or cancel the subcontract unless Fort Pitt acted 
within ten days to establish a delivery date (A49-50, 07 
G8). To this letter Fort Pitt finally replied on May 20, 
1970, confirming a telephone conversation of May 19. 
1970, stating unequivocally: 

“• * *( W)e have esahlished a ship date of early 
August. 1970” (AM. OS). 

The Trial Court has found that the bridge was ready 
to receive structural steel by August, 1970, and that the 
entire contract work was then essentially completed, ex¬ 
cept for the bridge (AOS). Instead of shipping the bridge 
steel early in August, Fort Pitt’s shipments did not com¬ 
mence from its Canonshurg. Pennsylvania plant, so far 
as the girders were concerned (which, of course, were 
the key of the entire bridge work) until August 24, 1970.* 
followed by successive shipments from Canonshurg on 
August 20, 27 and III. and September 2 and 4, 1970 
(A08-09). The September 4 shipment finally arrived by 
rail at Shushan, New York, a hamlet near the bridge site, 
on September 17 (A09). The final shipment of steel was 
made on November 4. 1970 (A09). 

Because of the failure of Fort Pitt to inform its erect¬ 
ing subcontractor, Syracuse Pigging, of the shipment of 
August 21. 1970. Syracuse Purging did not gel to the con¬ 
tract site until September s *. 1970, whereas the steel be¬ 
gan arriving at the Shushan railhead about September 
1. Because the railroad required immediate unloading, 
Torrington was forced to start unloading steel without 
the aid of Syracuse Pigging. The railhead unloading was 
subsequently completed with the help of Syracuse Big- 

* Prior to August 21. 1970, Fort Pitt had shipped less than 
1 ton of small steel parts (Af>8). On August 21, 1970, various 
additional small parts were shipped, totalling about 25 tons 
(Af.8-f>9). 
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ajirifi, working with Torrington’s equipment anil operators 
(AGO). It is important to keep in mind, as iound by the 
Trial Court, that in order for Syracuse Rigging to erect 
the steel on either or both bridge spans, it was necessary 
that all the girders, which were custom fabricated, be 
available for the span where they were to be applied 
(A71). It was not until September Hi that sufficient 
steel had been delivered to the job site to enable Syracuse 
Rigging to commence its work, which was finally com¬ 
pleted on October V,. 1070 ( A 71 '. 

The foregoing paragraphs pro cut the basic reason tor 
the damages imposed on Torrington, i. >•., the failure of 
|r 0 rt |»itt to meet its second confirmed steel delivery 
date of early August, 1070, which deferred date had 
been reluctantly acceptable to Torrington. albeit of neces¬ 
sity. The deiay of approximately five or six weeks 
(from early August to the middle of September) was a 
critical one weatherwisc in the geographic location where 
the contract was being performed, namely, on the Ver¬ 
mont-New York State border in upper New York State. 
Tim Trial Court, in recognition of this fact, has found 
that it was not until October 1070, that the bridge 
was ready to receive the concrete deck and that “by this 
time of year the danger of freezing weather in Washing¬ 
ton County. New York, is imminent" (A71). The Court 
found that “oftentimes severe frosts occur prior to this 

date” (A71 ). 

Tim contract specifications, as found by tin* Court, re¬ 
quired that pouring of concrete lie accomplished at tem¬ 
peratures of 40 degrees Fahrenheit and above, unless 
special permission of the State was obtained. To meet 
this requirement Torrington, tin* Court has found, decided 
“to go abend and ready the bridge Tor pouring on a 
crash basis nnd to complete the pouring in a single day" 






(A71). The State’s supervising engineer gave special 
permission to Torrington to make the pour on October 
28, at 32 degrees Fahrenheit. It is undenied that the 
pour was in accordance with recognized and accepted 
construction procedures. In tact, there is no contro\eis\ 
that Torrington did not at all times follow customary 
and accepted construction procedures in performance of 
its contract work in all stages, and there is no evidence 
and no finding of the Trial ('ourt to the contrary. 


The Trial Court has found that if Torrington had not 
proceeded as it did. it would have been required to delay 
the pouring of the concrete for the completion of the 
bridge deck until June, 1971 (A71). The “crash basis 
pour was undertaken to avoid this delay, and. ot course, 
to avoid the heavv damages which would have necessarily 
arisen from carrying the work over into another season 
with the normal increased increments ot costs. I «i ring- 
ton was able to complete the bridge and the contract in 
-j«>70 only bv performing a considerable amount o our 
time work ai.d bv employing other expediting efforts, such 
as protecting the concrete while it was being poured, 
bringing additional equipment to the site and expediting 
associated work. Torrington necessarily expended the 
sum of $7,f>f>3.;>7. which was found to be the tan and 
reasonable amount of the damages sustained os a result 
of the delav on the part of Fort l’itt. inclusive ot the d.- 
lav in getting Syracuse digging to the job site in S« P_ 

,ember. 1970 (A71-72). The Court Below tonrot that t 
the steel had been shipped, as agreed by fort dt. 
early August. 1970. the race against cold weather and 
the attendant increased expenses would have been avoided. 

There were other damage* asserted by Torrington, 
which the Court rejected as not being “supported by evi¬ 
dence that directly connects this expense to the delay in 
the shipment of the girders" (A73). 






The first issue before tiiis Court is whether the dam¬ 
ages which were awarded to Torrington because of Fort 
Pitt’s breach of contract were fair and reasonable and 
within the contemplation of the parties to the contract 
under all the circumstances of the case. The Court lielow 
necessarily found that they were (A71-72). 

The other issue before this Court relates to interest 
claimed to lie due on payments mad* 1 hy loriington to 
Fort Pitt and accepted without protest. These involve 
in the aggregate approximately $51,000 in payments of 
principal made by Torrington to fort I’itt after the date 
when they allegedly became due under the terms of the 
subcontract. The Trial Court has found that these pay¬ 
ments were accepted by Fort I’itt without protest, and 
that under New York decisional law, as well as other 
decisional law, such acceptance Ic/ally waives any claim 
for interest (A70-HO). 

AKWJMENT. 

I. 

The damages awarded to Torrington were fair and 
reasonable, within the contemplation of the parties 
ut the time the suheontraet was entered into and were 
based upon unrontradieted evidence. 

Tin* damages awarded Torrington by the trial t ourt 
were founded, basically, upon uncontradieted evidence that 
Torrington 

a. Was forced to itself perform For Pitt’s steel un 
loading duties at the Shushan, New York, railhead in 
early September, 1!)70, at a net added expense of $1,104.89, 
because of Fort Pitt’s failure to timely inform its 
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erector, Syracuse Rigging, of steel shipments from its 
Canonsburg. Pennsylvania, plant in late August, 1!»70; and 

b. To perform its contract work in the customary 
economical manner, necessarily had to expend the added 
sum of $G,4SS.G8 in labor, materials and equipment rent¬ 
als in order to expedite its work in an effort to overcome 
the 5 or G weeks delay in the delivery and erection of 
the structural steel beyond the date last promised by 
Fort Pitt, for a total of $7,(i. r >:5.r>7 in damages. 

Fort Pitt, on this appeal, argues that the latter por¬ 
tion of the said damages were “special damages which 
it reasonably could not contemplate at the time of con¬ 
tracting with Torrington and for which it had no liability 
under the established rules of contract law. Nothing 
could he further from the truth either with respect to 
those damages which Fort Pitt should reasonably have 
contemplated for breach of contract damages or as to its 
liability under governing rules of contract law. 

Torrington does not disagree with the general prin 
eiple of law espoused in the cases set forth in Point 1 of 
appellant’s brief (at pp. « through 10) : namely, that a 
defendant is liable for all damages flowing naturally and 
directly from a breach of contract in the usual cause of 
events' but is normally to he charge,1 only with those 
special damages he reasonably could foresee a- a probable 
result of bis breach or of which he was informed when 
the contract was made. 

Unfortunately for appellant, this principle does not 
help its case—rather, when analyzed, it devastates 1'ort 
Pitt’s case. 

Fort Pitt’: whole argument, it is submitted, is built 
upon a number of erroneous assumptions and illogical 
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additions to the foregoing valid principle of law. Fort 
Pitt reaches its conclusion of non-liability for the dam¬ 
ages suffered by Torrington as the result ol appellant’s 
breaches of contract herein only by ignoring the realities 
and consequences of the above legal principle and other 
associated principles of law as well ns the tacts of the 
case. 

It must perhaps, above all, be remembered that the 
particular contract and the circumstances surrounding its 
execution and its breach must be looked to in determining 
what damages should be deemed to flow naturally from 
the breach and whether or not a breaching party should 
h<- charged with reasonably foreseeing particular special 
damages therefrom. 

In one leading New York case on this point. New ) or/,' 
Water Nervier Corp. r. ('itif of New York. 4 A. 1). 2d 200, 
213. 103 W Y. S. 2d WH (1st Dept. 1007). the Court said: 

“In fixing damages the object generally is to 
compensate or to indemnify, that is, to put the 
plaintiff in as good a position ns he would have 
been had the defendant abided bv its agreement 
(f» Williston on Contracts [rev. ed.l, $1338). This 
should be accomplished at the least cost to de¬ 
fendant who is only to be charged with those in¬ 
juries that he had reason to foresee as a probable 
result of his breach when the contract was made. 
// the injury is one that follows the breach in the 
usual course of events, there is sufficient reason 
for the defendant to foresee it; otherwise, it must 
be shown specifically that the defendant had rea¬ 
son to know the facts and to foresee the injury 
(Restatement, Contracts, §330). (iains prevented 
as well as losses sustained are proper elements of 
damage. There is no rule of thumb to be applied 
to an p given set of facts. We. must look to the 
nature of the contract and the circumstances sur¬ 
rounding its breach.” (Italics supplied.) 



<&s 




In a leading, early New York Court of Appeals vase, 
Chamberlain v. Parker, 45 N. Y. 5f>9 (1871), that Court 
held, at page 572: 

“The measure of damages is to he sought in the 
contract made by the parties, and where the amount 
of compensation is not fixed by the contract, then 
the natural, approximate injury occasioned by the 
breach of duty is, within the contemplation ot the 
parties, the measure of compensation.” 

In another leading New York Court of Appeals case, 
Leonard r. The Nett York, etc., Tel. Co., 41 N. Y. .‘>44 
(1870), the Court stated: 


“The measure of damages to be applied to cases 
as they arise, has been a fruitful subject of dis¬ 
cussion in the courts. The difficulty is not so 
much in laying down general rules, as in applying 
them. The cardinal rule undoubtedly is, that the 
one party shall recover all the damages which has 
been occasioned by the breach ot contract by the 
other party. Hut this rule is modified in its ap¬ 
plication by two others. I he damages must flow 
directly and naturally from the breach of contract, 
and they must be certain, both in their nature and 
in respect to the cause from which they proceed. 
Cndcr this latter rule, speculative, contingent and 
remote damages, which cannot be directly traced 
to the breach complained of, are excluded. I'nder 
the former rule, such damages are only allowed, 
as may fairly lx* supposed, to have entered into the 
contemplation of the parties when they made the 
contract, as might naturally lie expected to follow 
its violation. It is not required, that the parties 
must have contemplated the actual damages, which 
are to be allowed. Hut the damages must be such, 
as the parties may fairly be supposed to have con¬ 
templated, when they made the contract. Parties 
entering into contracts, usually contemplate that 
they will be performed, and not that they will be 
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violated. They very rarely actually contemplate 
any damages, which would (low from any breach, 
and very frequently have not sufficient informa¬ 
tion to know what such damages would be. As 
both parties are usually equally bound to know and 
be informed of the facts jK>rtaining to the execution 
or breach of a contract, which they have entered 
into, 1 think, a more precise statement of this rule 
is, that a party is liable for all the direct damages, 
which both parties to the contract would have con 
templated as flowing from its breach, if, at the 
time they entered into it. they had bestowed proper 
attention upon the subject, ami had been fully in¬ 
formed of the facts” (41 N. V. 5(50-5(57). 

It is stated, in part, in Nnr York Jurisprudv-nce, Daitv- 
age.s, Volume 13, Section 50, at page 502, by way of a sum¬ 
mary of the New York law in this regard, eitijig cases: 

“§50. Building and construction contract. 

"The general rule of damages that a party in¬ 
jured by breach of contract is entitled to compen¬ 
sation for injuries which are the direct, natural, 
and immediate effect of the breach, and which can 
reasonably be said to have been foreseen or con¬ 
templated at the time the contract was made, is 
applicable to the breach of building and construc¬ 
tion contracts. Thus, upon breach by the con¬ 
tractor, the general measure of damages to the 
employer is the loss which reasonably and proxi- 
mately results from the breach of the contract. The 
contractor . thereby becomes liable for all damages 
which naturally ensue to the owner. 

“Cost of completion or correction ordinarily af¬ 
fords the proper measure of damages, rather than 
loss of property value. Ordinarily, the loss of 
the employer is the difference between the contract 
price and the fair coni to complete the contract 
under the conditions made by the breach. The 
owner may recover any '*ost in excess of the con¬ 
tract price to which he muy be put in order to have 
the work finished. 





“Recovery may be had for any special damages 
which arise from the circumstances peculiar to the 
particular case and 'which were disclosed to^ have 
been within the contemplation of the parties.’’ 

Applying the above principles to the laets of this case, 
it must be concluded that the damages imposed by the 
Trial Court were both (1) the direct, natural and im¬ 
mediate result of Fort I’itt’s breaches of contract, and 
(2) well within the contemplation of tin* parties, or, 
stated another way, that the parties at least should rea¬ 
sonably have been aware that a delay in delivery of steel 
would result in imposing additional costs upon Torrington 
in completing its contract work. 

The requirement imposed by the principles enunciated 
in the above-quoted judicial authorities is not the exact 
nature or amount of the damages must he reasonably 
within the contemplation of the parties at the time of con¬ 
tracting. but rather that damages may reasonably be 
expected to follow a failure on the part of one (tarty to 
perform the obligations it undertook to perform by the 
terms of the contract. 

Under the undisputed facts of this case, the parties did 
not, by the initial subcontract document, prescribe a spe¬ 
cific date, or. for that matter, any date when the steel 
for tin* bridge had to be delivered and erected, although 
obviously both parties knew that such delivery and erec¬ 
tion would have to be well in advance of Torrington’s 
mandatory contract completion date for the entire high¬ 
way project. On the contrary. Fort I'itt had provided in 
the subcontract document that the steel delivery date 
would be mutually fixed, i. e., presumably after the exe¬ 
cution of the subcontract. Therefore, at the time of the 
initial execution of the subcontract, neither party was 
aware exactly when the steel would be required to be 





delivered and erected, and accordingly could not contem¬ 
plate at that stage what damages, if any, might arise 
from failure of delivery of the steel, or, conversely, from 
any failure of Torrington to accept the steel when de¬ 
livered. However, there came a time, very soon after 
initial subcontract execution, when under the terms of 
the subcontract the parties did agree on a date for de¬ 
livery of the steel. This date was late .lime of 11)70. 

It should he noted that when Torrington had initially- 
signed Fort Pitt’s subcontract form on October 0, 1009 
(A38), the executing officer. Theodore Zoli. .Ir., had ne¬ 
glected to indicate a unit price arrangement preference, 
as required (ATT). The subcontract form contained two 
different steel price options, dependent upon whether or 
not Torrington would agree to furnish certain equipment 
and operating personnel to Fort Pitt's erector, Syracuse 
Rigging. The subcontract was, as returned to Fort Pitt, 
incomplete. Also. Torrington imposed additional sub¬ 
contract requirements to those- proposed by Fort Pitt 
(A1. r >28). Fort Pitt accepted and agreed in writing to 
these additional requirements on October 13, 1909 (A10), 
and returned a signed copy of the additional require¬ 
ments (\10) to Torrington hy letter of the same date 
(A39-40). In this October 13, 1909 letter. Fort Pitt, ns 
noted earlier in this brief, requested Torrington to set 
a tune for structural steel delivery, in the following lan 
gunge, indicating that it would schedule shipment of the 
steel in accordance with Torrington V request: 

“Will you please advise your projected require¬ 
ment for the structural steel and erection. Please 
advise at your earliest convenience as we will want 
to schedule shipment in accordance with vour re 
quest” (A39). 
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In the same October 13, 1969 letter Fort Pitt resubmitted 
a copy of its subcontract form to Torrington, for desig¬ 
nation of the unit price arrangement desired by I or- 
rington (A39). 

Torrington, as also noted earlier in tins brief, sent a 
letter to Fort Pitt on November 3, 1969, indicating tha 
its structural steel requirements would be “late dune 
1970” and asking Fort Pitt to: 

“Please advise us at your earliest convenience 
if this date will be met” (A41). 

Fort Pitt acknowledged the lute June 1970 structural 
steel requirement date set by Torrington, by appellants 
letter of November 12, 1969, agreeing as follows: 

“We are tentatively scheduling this work per 
your requirements and would appreciate your keep¬ 
ing us advised as your work progresses (A-M. 

In the same letter, Fort Pitt indicated that it still was 
necessary for Torrington to return to it a signed copy 
of the subcontract with designation of the unit pm*r ar¬ 
rangement desired by Torrington (A43). as had been 
earlier requested in Fort Pitt's October 13. 1969 letter. 

The exact language of the second request was as 1 al¬ 
lows : 

“Also, may we have our original quote, resub 
mitted for your signature and choice of price on 
October 13,’ 1969, so that we may complete our 
files?” (A43). 

Torrington subsequently delivered to Fort Pitt the re¬ 
quested executed document, with choice of price option 
designated, which document had been signed on behalf of 
Torrington on October 2S, 1969 (At2-14, 91). 
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ft would seem, therefore, that the subcontract did not 
come into existence, legally, until the delivery of this last 
executed subcontract document to Fort Pitt. Until that 
time, crucial contractual obligations and provisions were 
not fixed. 

As of such time, as seen by the foregoing, the parties 
had already agreed upon the late June 1970 structural 
steel requirement date. At this point. Fort Pitt could 
reasonably be expected to anticipate that if it did not 
substantially comply with this late June 1970 steel re¬ 
quirement date, damages would undoubtedly be occa¬ 
sioned to Torrington, which necessarily bad to coordi¬ 
nate its work at the contract site so as to be prepare- 
to receive the steel and furnish a site for its erection by 
Fort Pitt’s subcontractor, Syracuse Rigging, when it was 
delivered. No other expectation would be reasonable. 

Fort Pitt, like other steel suppliers, is a sophisticated 
business organization. It does not operate in a vacuum 
of lack of knowledge concerning the construction in¬ 
dustry. It is well aware that to any contractor “time is 
money.” Contractors typically do not plan .jobs so as to 
finish them at the Inst moment- on the contrary, con¬ 
tractors try to plan their construction so as to complete 
each .job at the earliest possible date. The earlier the 
job is finished, the more money tin* contractor should 
make. Torrington's .job was no exception to the rule 
and Fort Pitt knew this Fort Pitt well knew, and could 
see by the project documents, that tin* bridge would be 
one of the last portions of Torrington’s project to be 
completed. And, by virtue of the “early June, 1970” steel 
requirement date, Fort Pitt well knew that Torrington 
planned on completing the entire project during the 1970 
working season, its belated cries of ignorance notwith¬ 
standing. No other assumption would be reasonable— 
and this was. as previously noted, and as the Court Re 









low found, the fact (Ati5). Fort Pitt knew, from the 
beginning to the end, that if it did not deliver the steel 
when the contractor had planned on it and requested it 
from appellant, there would be damages incurred, hort 
Pitt reasonably had to know that if it was so late m its 
steel delivery that the planned 1970 job completion of 
Torrington was threatened, Torrington would be forced to 
expedite the job with added equipment and extra hours 
of labor bv its forces, so as to avert the massive costs 
involved in going over into another construction season. 

It would he in its own self-interest and in the interests 
of Fort Pitt, to minimize damages. It was. conceivably, 
even a legal duty on the part of Torrington to do so. 

Fort Pitt was kept informed by Torrington through 
out the winter months and spring of 1970 that its June 
1970 structural steel requirement had not changed (A42 
50). As found by the Court P.elow, Fort Pitt’s president 
testified that Torrington’s steel requirement was less 
than \ c /c of Fort Pitt’s animal bridge steel output for 
1970 (A73>. While Fort Pitt gave various generalized 
excuses such as “plant expansion” for an alleged inability 
to timely supply Torrington with its steel lor the .job, none 
were shown to be “beyond Fort Pitt’s reasonable control” 
(as wns necessary to free Fort Pitt from its subcontract 
liabilities) (A7.1. A37). 

Nevertheless, as set forth in the Statement of the Case, 
supra, Fort Pitt contended that it could not meet, for 
reasons of its own. the late June 1970 delivery date. 
The date that Fort Pitt ultimately, under threat of sub¬ 
contract termination and suit by Torrington, promised 
delivery of the steel was early August, 1970 (A49-51). 
Again, Fort Pitt reasonably had to he aware that if this 
second date of delivery was not met. Torrington would 
undoubtedly be exposed to additional or extra costs in 
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order to complete its contract work once the steel was 
delivered. Any experienced materialman, including Fort 
Pitt, would have been aware that it was in the interest 
of Torrington to complete its contract work as expedi¬ 
tiously as possible and to place the steel and complete 
its bridge promptly and with reasonable expedition, es¬ 
pecially in light of an initial steel delivery date which 
had been set back over one month during the best part 
of the construction season. In spite of this, Fort Pitt 
did not meet the promised shipping date. As found by 
the Court Polow, Fort Pitt apparently decided to overlook 
or neglect Torrington’s steel needs for other more exten¬ 
sive projects elsewhere (A7‘>). 

Fort Pitt expressly recognized the potential effect of 
weather on the contract work by its letter of January 
211, 1970 (A40-47). heretofore quoted. It is reasonable to 
presume that Fort Pitt was aware that once the lo dge 
steel was iti place Torrington had to pour the concrete 
deck thereon and to do associated work in order to com¬ 
plete the bridge. Fort Pitt was aware and is chargeable 
with knowledge that this bridge was part of the highway 
contract being performed by Torrington and entered into 
bv Torrington and the State of New York, and that it 
was to be completed in accordance with the specifications 
applicable to said work (see paragraphs d and 4 of 
the complaint and admissions thereto by answer of Fort 
Pitt and the allegations of the counterclaim asserted by 
Fort Pitt conceding its knowledge of the existence of the 
contract between Torrington and the State of New York) 
(A5fi-59). 

The brief of Fort Pitt comments upon and tries to make 
much of the fact that the contract between the State 
and Torrington did not absolutely have to be completed 
until December 15, 1971. This date was simply the 





outer boundary for completion of the entire pi eject be¬ 
yond which Torrington could not go without being sub¬ 
jected to heavy daily liquidated damages in favor of 
the State (A84-85). Torrington was required by the 
terms of the State’s contract to submit a construction 
schedule to ensure contract completion within the tune 
allowed. As pointed out by the Trial Court, however, this 
did not preclude Fort Pitt and Torrington from entering 
into an agreement providing for the delivery and erection 
of steel at some prior date, or, for that matter, at an\ 
date which was mutually agreeable to the parties, which 
is exactly what the parties did (A74). 

It has long since been established by the New York 
Courts that even the State of New York cannot defeat a 
contractor’s breach of contract action for delays incurred, 
by citing the fact that the contract was completed within 
the time set forth therein for mandatory completion. Tf 
the State unjustifiably delays the contractor’s work, for 
whatever period, the State is liable for whatever dam¬ 
ages may be incurred by the contractor, even when he 
completes the job ahead of schedule. See, c. ()., Sbote 
Jiridqe Com. r. Sloto of Nnr York, I8fi Misc. 1005, 01 
N. Y. S. 2d 82 (Ft. Cl. 1040), aff’d 271 App. Piv. 811. 
00 N. Y. S. 2d 021 (4th Pept. 1040). generally considered 
the leading case on this point. 

Here, Fort Pitt argues, in effect, that it has rights 
under the Torrington-State contract, apparently as some 
sort of third party beneficiary, in excess of those of the 
State itself. This simply cannot be. 

It has always been the law of New ) ork that a con¬ 
tractor is entitled to perform the work under his con¬ 
tract in the customary, economical manner, and to employ 
all the agencies and forces and methods consistent with 




the contract specifications which in his judgment can 
wisely and advantageously be used; he must be un¬ 
restricted in tin* employment of means to accomplish the 
contract work. See the Shore Bridge case, supra, and 
B. II. Baker Co., Inc., v. State, 2(i7 App. Div. 712, 717, 48 
N. V. S. 2d 272 (3rd Dept. 11)44), nff’d 294 N. Y. 698, 60 

N. E. 2d 847 (1945); American Bridge Co., Inc., V. State, 

245 App. Div. 535. 258 X. Y. Supp. 39 (3rd Dept. 1935); 

('amHi d s Sons, Inc., e. State, 41 Misc. 2d 218, 225, 24.) 

X. Y. S. 2d 521 (Ct. ('1. 1963). Torrington had a perfect 

right, as found by the Court Helow, to complete its 
project ahead of schedule and to th« reby achieve early 
performance and acceptance at reduced expense. 

Kart Kilt wo • conceded!'.' not priv\ to the contract be¬ 
tween the State of Xew York and Torrington. and even 
if it were, it is immaterial to the facts herein, because 
Port Kitf agreed to a shipment date for ti e steel no 
Inter than enrl\ Align'd. 1970. a date wbi-h it concededlv 
did no meet and which inevitably ami in the natural 
course of events led to the damages imposed on Tor¬ 
rington. To now argue or even suggest that under all the 
circumstances these damages were not within the con- 
te"'pb'tion of the parties is almost pecinus. 

Tim Xew York Court of Apncnb laid down guidelines 
for ascertaining contractual obligations in the following 
manner in Shirai r. Warn 239 X. Y. 172. 176 X. E. 194 
(1924): 

“Contractual obligations are fixed solely by the 
parties, and the language of a business contract 
must be construed in the light of what a business¬ 
man would reasonably expect to give or receive, 
to perform or suffer, under its terms” (239 N. Y. 
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Further in tin* same ease, the Court ot Appeals stated 
that: 

“• * • contracts made between businessmen in 
the usual course of business should not receive a 
technical construction which would require a busi¬ 
nessman to keep at his elbow a counselor learned 
in the law to advise in every contingency, what 
his legal rights and obligations mav be” (239 N. 

V. isi). 

Here, it seems manifestly clear that both parties under¬ 
stood that, under Fort Pitt’s subcontract form, if Tor- 
rington agreed to purchase its project steel requirements 
from Fort I’itt, the parties would agree upon a delivery 
date therefor, which would then be adhered to—under 
penalty of legal liability for failure to timely deliver. 
The parties did mutually agree on a date. It was not 
met, through no fault of Torrington. Nor was a later 
delivery date substituted by Fort Pitt met. Fort Pitt 
should be held liable to Torrington for its damages. 

Tn this respect the following language from For The 
Children, Inc., r. (Iraphics International, Inc., 352 F. 
Kupp. 1280 (l).('. S.D.N.Y., 1972). is rather appropriate: 

“The contemplation of the parties was that the 
entire order would be sold to tin* public. * * * as¬ 
certainment of the damages are difficult of precise 
determination. However, this uncertainty does not 
mean that plaintiff is to lie deprived of a recovi ry; 
to do so would permit a person who has breached 
his agreement to escape liability. The law will 
not tolerate such a result; instead it seeks to 
award to the injured party reasonable damages 
naturally flowing from the breach. To achieve that 
result, different circumstances call for different 
measures to be applied.” 
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Hen*, the most logical (and smallest) measure of dam¬ 
ages was the added cost to Torrington of completing its 
project, due to Fort Pitt’s breach, within the 1970 work¬ 
ing season. If Tc-rrington had let the job go over into 
the 1971 season, and then completed the work, the dam¬ 
ages would necessarily have been much greater. 

On the record now before this Court, there is, more¬ 
over, no evidence that Fort Pitt at any time challenged 
or questioned the reasonableness or justness of the dam¬ 
ages alleged and proved by Torrington and found by the 
Trial Court. Since the rule in this State is that when 
evidence offered by or on behalf ot a party is uncontra¬ 
dicted, is not improbable in nature, and is not surprising 
or suspicious, there is no reason for denying it conclusive- 
ness. Gnichtel r. State, 233 N. Y. 465. 469, 135 N. E. 
852 (1922): Ituli r. Littauer, 162 X. Y. 5f>9, 572, 57 N. E. 
102 (1900); Charles Smith and Sous Comtr. Co., Inc., r. 
State, 260 App. Div. 886. 42 X. Y. S. 2d 814 (3rd Dept. 
1943), aff’d 292 X. Y. 691, 56 X. E. 2d 109 (1944); 
Turner r. State, 253 App. Div. 784. 1 X. ^ . S. 2d 157 
(3rd Dept. 1937), mod. on other grounds 279 X. Y. 243, 
18 X. E. 2d 143 (1938); The Immick Co. r. State, 251 
App. Div. 919, 297 N. Y. Supp. 623 (3rd Dept. 1937); 
Arc Engineering ('orp. r. Slate, 40 X. Y. S. 2d 3o4, 357 
(Ct. Cl. 1942), aff’d 267 App. Div. 797, 46, X. Y. S. 2d 
887 (3rd Dept. 1943). afT’d 293 X. Y. 81" 

The gist of Fort Pitt’s brief is to the effect that some¬ 
how, if this Court does not reverse the Court Below and 
8fny to Torrington the breach of contract damages 
awarded to it ufter trial, Fort Pitt and other steel sup¬ 
pliers “will be at the absolute mercy of their customers.” 
This is absolute bunk. Fort Pitt and other steel com¬ 
panies (of which there are relatively few across the 
United States) can adequately protect their interests 
through appropriate contractual language. Contractors 
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always have to have steel tor bridges and other stiue- 
tures. There are more* than enough customers tor the 
small number of heavy steel suppliers. The economic 
facts of life are that contractors cannot dictate the terms 
of purchase contracts to the suppliers—the exact opposite 
is tiue. Here, however, for whatever reason. Fort I’itt 
did not contractually insulate itself from liability tor 
damages for failure to deliver the subject structural steel 
at the time mutually agreed by the parties. It promised 
steel delivery, first in June and then in early August. 
1070. It failed to deliver, for reasons of its own (pos¬ 
sibly as the result of a management decision to supply 
larger more lucrative jobs! to Torrington's injury, which 
Fort Pitt clearly should have anticipated. Tt must, 
therefore, respond in damages to Torrimrton. 


Where interest is not payable by tile terms of a 
contract hut is simplx allowable as damages for de¬ 
fault in payment, then the interest is not regarded as 
part of the del !. but as a mere incident to it. and 
receipt of the principal bars a subsequent claim for 
interest. The Court Melon* awarded and Torrington 
has paid all interest to whieh appellant is rnt : tled on 
its counterclaim. 

The argument advanced by Fort Pitt on pages 11 lo 
of its brief relates to an alleged late payment of moneys 
hold to lie due from Torrington to Fort Pitt for de¬ 
livery and erection of tin- structural steel heretofore re¬ 
ferred to. The Trial Court, hy Finding 22, has found 
that the unpaid balance of the contract price as of Sep¬ 
tember 7, 1!>72, was $23,240.12 (A73). As against this 
amount, hy reason of the Trial Court’s decision, Torring¬ 
ton was found to he entitled to a credit of $7,053.57 for 
damages sustained from Fort Pitt’s delnyed performance 




and its failure to have Syracuse Rigging on the contract 
site when the first shipment of steel was received. The 
Trial Court awarded Fort Pitt judgment for the net 
balance of $15,636.55 “with interest at the legal rate in 
the State of New York from November 12, 1970” (A73- 
75). 

Judgment was initially entered in accordance with this 
direction, in the base amount of $15,036.55, together with 
interest at 6 per cent from November 12, 1970, amount¬ 
ing in all to $18,371.08 and said judgment was duly paid 
bv Torrington. Thereafter, Fort Pitt made a motion to 
amend the Trial Court’s findings on the ground that it 
was entitled to interest on prior payments made in the 
sum of $51,000 between December 11. 1970 and Sep¬ 
tember 1, 1972. The Court denied this motion on the 
grounds that the payments in question were accepted by 
Fort Pitt (the court referred to Fort Pitt as “Spang”) 
without protest and, accordingly, under the authority of 
New York Court of Appeals case of ('huh- r. Craifi, 
230 N'. Y. 452, 130 N. K. 009 (1921). and other authority, 
said request was denied (A80). The Court did, with 
consent of Torrington, amend the judgment by comput¬ 
ing interest at the rate of 7*^» per cent on the $15,630.55 
found to be due Fort Pitt from November 12, 1970, 
thereby increasing the total amount of tin* judgment from 
$18,371.08 to $19,252.50* (A78-81). This judgment was 
entered anil promptly paid by Torrington. 

•|t must he noted that an error was made in such interest 
calculation, since New York ('.1VH.W. Section .> 004 . which for¬ 
merly provided for interest “at the legal rate" (i. e., as set by 
the New York State Hanking Hoard) was amended effective 
September 1, 1972. to provide for interest at the rate of f> per 
cent. Thus, interest should correctly have been calculated at. 
the rate of 7'/o per cent from November 12. 1970, through 
August 31, 1972, and at the rate of 6 per cent from September 
1, 1972, until December 12, 1973. Instead of $3,615.95 interest, 
there should correctly have been $3,321.46 interest a difference 
of $294.49 for a total judgment of $18,958.01. 
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The subcontract which is the subject ot this action, 
while it did require payment of net amounts billed within 
30 days of invoice, did not provide for interest in tin' 
event a payment was made late (Ex. G, A88-91). There 
is no New York State statute which provides for interest 
under the facts of this case. The decisional law of New 
York dictates that interest he denied under said facts. 

In Crant v. ('raig, supra, so far as applicable to the 
facts of this case, it is provided as follows: 


The rule, however, appears to he that where the 
interest is not payable by the terms ot the con¬ 
tract, but is simply allowable as damages for the 
default in payment, then the interest is not re¬ 
garded as a part of the debt, but as a mere inci¬ 
dent to it, and the receipt of the principal bars a 
subsequent claim for tin* interest tor the reason 
that in such cases interest being a mere incident, 
cannot exist without the debt, and the debt being 
extinguished the interest must necessarily be ^ex¬ 
tinguished also (.S 'tewart r. Harms. 1f>3 I’. S. . 

This rule enunciated by the New \ ork Court ot Ap¬ 
peals was already one of long standing at the time of 
the above-cited case. See, e. g.. Jacnt v. h moult, 11 
l'aige 142 (1844): Southern Central lt.lt. Co. r. Tnim 
of Moravia , (11 Barb. 180 (1971); Hamilton v. 1 an hriu.- 
selaer, 43 N. Y. 244 (1871); Cutter r. City of \<w York, 
92 N. Y. 111(1 (1983); Matter of llodgman, 140 N. Y. 421. 
3, r > N. E. 660 (1993). 


The rule has been repeatedly applied by the New , t ork 
Courts to various factual situations since the time of 
the Craig case. See, e. g., Matter of Citg of Seie ) ork 
(Westchester Avenue), 217 App. Div. 391, 21(1 N. Y. S. 
730 (1st Dept. 192(1): Union Trust Company of Rochester 
v. Kaplan, 249 App. Div. 280, 292 N. Y. S. 11)2 (4th 
Dept. 1936), ft has time and again been approved bv 




the Court of Appeals. See, e. g.. Keybro Ent. v. Four 
Seasons Caterers, 25 A. 1). 2d 307, 269 N. Y. S. 2d 291 
(1st Dept. 1966), aflirmed 19 N. Y. 2d 912, 227 N. E. 2d 
895 (1967), in which case it was stated: 


“Of course, where a statute specifically allows 
interest, the interest may he considered a part of 
the claim (Matter of Crane r. Craig, 230 N. Y. 
452). Or, where interest 's provided for in the 
contract, ‘the payment of the principal debt will 
not defeat the right to recover accrued interest by 
a subsequent suit’ (47 C.J.S.. Interest, §71, Subd. 
b). A check of the cases cited in the footnote indi¬ 
cates the application of the principle in New ork 
chiefly in connection with the moratory statutes or 
matter involving realty. (Civ. Prac. Act, art. 65 
§§ 1077-1080; see. White r. Wielandt, 259 App. Div. 
676, affd. 286 N. V r . 609: Central llanover Bank 
({'■ Trust Co. r. Itoslyn Estates, 266 App. Div. 244.) 
‘The rule, however, appears to be that where the 
interest is not payable by the terms of the con¬ 
tract, but is simply allowable as damages for the 
default in payment, then the interest is not re¬ 
garded as part of the debt, but as a mere incident 
to it, and the receipt of the principal bars a subse¬ 
quent claim for the interest for the reason that in 
such cases interest being a mere incident, cannot 
exist without tin* debt, and the debt being extin 
guished the interest must necessarily be extin¬ 
guished also |citation]. But where interest is 
specifically reserved by the instrument and forms 
an integral part of the debt, the rub 1 is different 
for then the acceptance of the principal without 
the interest does not extinguish the debt, and the 
mere acceptance of part, either of principal or in¬ 
terest does not bar a subsequent claim for the 
whole, whether with or without protest, for the 
payment of part is generally a satisfaction of the 
whole unless there is an agreement of some kind 
that the payment made shall be n satisfaction of 
the whole’” (Matter of Crane r. Craig, 230 N. Y. 
452, 461) (25 A. D. 2d 310-311). 







Hero thi* subcontract between Fort Pitt and Torring- 
ton made no provision for interest, as aiorestated. 


On the evidence before this Court, it appears that de- 
fact was that Torrington made certain payments to Fort 
Pitt of all the sums it conceded to be due, between De¬ 
cember 11, 1970 and September 1, 1972, as found by the 
Trial Court, and such payments were accepted without 
protest or reservation by Fort Pitt. 

At the outset of this litigation it was the contention ol 
Torrington that it had been damaged to the extent of 
$23,290.81 by reason of the delays in delivering and erect¬ 
ing the structural steel (Complaint, A32-30). Torrington 
withheld said sum from Fort Pitt, a fact conceded by 
paragraph designated ‘‘4' ot the counterclaim oi 1- ort 
Pitt (see Paragraph 4 of counterclaim: A:>9). 

Attention of the Court is also invited to the fact that 
by said counterclaim Fort Pitt alleges that the total 
amount due from Torrington to Fort Pitt was $132,274.73. 
against which Torrington is credited by the allegations ot 
the counterclaim with having paid $108,983.92, leaving tin- 
disputed balance of $23,293.81. for which the counter¬ 
claim was asserted, together with interest (see Para¬ 
graph 4 of counterclaim: A59-60). From this pleading 
it must be presumed that Fort Pitt had credited tin* ac¬ 
count with payments on principal made by Torrington 
in the sum of $108,983.92 and accepted those payments of 
principal without any reservation of any claim tor in¬ 
terest, which, of course, is the fact. Fort Pitt never 
made a claim for such interest upon the trial of this 
case. 

This fact is further substantiated by Fort Pitt’s “Re¬ 
quests for Findings of Fact and Conclusions of Law” 
submitted to the Court Below. 


I 




At proposed Finding of Fact No. 36, Fort Pitt re¬ 
quested as follows: 

“36. For the Item 29 steel on project FARC 
69-104 and against the said Fort Pitt invoices, 
Torrington made the following payments to Fort 
Pitt (Defendant Exhibit ‘K’): 

Date Amount 

12/11/70 $ 60,000.00 
2/04/72 20,000.00 

9/07/72 28,983.92 

Total $108,983.92 


The principal balance is $23,290.81." (Italics 
added.) 

Likewise, at proposed Finding of Fact N<>. 38. Fort 
Pitt asked the Court Below to find: 

“38. In the prosecution of the work provided for 
in the *aid prime contract. Fort Pitt furnished, 
fabricated and erected the structural steel. Item 
29. under a subcontract with Torrington for the 
total sum of $132,274.73, none of which was paid 
promptly and of which $23,290.81 remains due and 
payable.” 

finder these circumstances, there can be little doubt 
that Fort Pitt waived any light it may have bad. if any, 
to the* interest now belatedly claimed. 

The Trial Court followed Fort Pitt’s own approach 
and its specific requests in finding that the unpaid bal¬ 
ance was $23,243.12, as of September 7. 1972, crediting 
Torrington with $7,653.57, and directing judgment in 
favor of Fort Pitt for the sum of $15,636.55. with in- 





terest at the legal rate in New York from November 
12, 1970. ft ill behooves Fort Pitt now, on appeal, to 
complain thereof. 

Torrington, as heretofore pointed out, has made the 
payments directed by the Court Below, both by its 
original judgment and its amended judgment heretofore 
described. Under the law of the State ot New ^ ork 
and the facts of this case, Fort Pitt has been fully 
compensated, in accordance with the decision ol the 
Trial Court. 

Under the facts of this ease, none of the cases cited 
by appellant in Point 2 of its brief are applicable, ex¬ 
cept Crane r. ('rain, supra. 

Conclusion. 

The judgment of the District Court appealed from 
herein should be affirmed in all respects. 

Itespectfully submitted, 

McCLUNU, PUTFiUS and SIMON, 

Attorneys for Appellees, 
Torrington Construction Co., Tnc. 
and The Aetna Casualty and 
Surety Company, 

State Bank Building, 
Albany, N. Y. 12207 

By: Homkk K. Pbtkbs and 
Livinoston T. CoUIiTKIl, 

Of Counsel. 
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That on the 19th day of August , 19 74 , at the 
request of ^cClun<^, i eters ■ nd C imon, Attorneys at L:. , 


I served three cop i e . 


of a brief 


entitled 


''i_iU n ng industries ve . Aetna La. ualty ’ on 
William T. Harsh and Earl H. Gt llup« Jr. > o/o ! •<-- > Lot iinor, 
Titus .x V.i 11 i'uas, nttorn ys at Lav?, 


by depositing saidthre cop xes: in postpaid wrapper at 4 p. m. on 
thi 3 day, in the United States Postoffice at Walton, New York, 
addressed to the above 

Williai 1. ilarsh and Et rl i-. J' lluj , Jr. , o/o HoNfl » Lochncr , 
Til vf Williams, 75 Jtato JCn-ct, Albany, l.'cwYork 12201 


and that there is a regularly established mail route between 


Alban:» • • York 


Sworn to before me 
this 19 th day August 

C A tU - 

~/7 Notary Public 


and Walton, New York. 


_ 


. 19 74. 


C. JANE HOFFMAN 

NOTARY PUBLIC 

DEL. CO.. kUIE OF NuA * . 

COMMISSION KXf'IRKS MAR 30. 






